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Introduction and Summary of Issues:
A. Dispute Resolution Potential Involvement:  All existing PSTN E.164 telephone number assignees (end-user subscribers) in the North American Numbering Plan (NANP) will be subject to potential dispute resolution processes once 1.e164.arpa Public ENUM is introduced (approximately 600 million assigned E.164 telephone numbers in the NANP?).

B. Assignee/Registrant Transitivity Test:  If a PSTN E.164 telephone number assignee can lose a Public ENUM dispute resolution proceeding, will the entity that was the assignee before the dispute resolution loss still be the PSTN telephone number assignee after the dispute resolution is settled?

a. If the answer is yes then non-transitivity exists.  In this case, the ENUM registrant can be a different entity than the PSTN telephone number assignee after a dispute resolution.
b. If the answer is no then transitivity exists.  In this case, the Public ENUM registrant and PSTN assignee must be the same after the dispute resolution.  If transitivity exits between the Public ENUM Registrant and the PSTN E.164 telephone number assignee then whoever is the winner of the dispute resolution process becomes the telephone number assignee in the ENUM and PSTN realm after the dispute resolution is settled.

C. Transitivity Definition and Considerations:
a. Definition - The Non-Transitivity Principle: existence of a current registration for a number in ENUM does not constitute evidence of number assignment in the PSTN. (source: Penn Pfautz, AT&T, ENUM LLC Technical Advisory Committee (TAC) contribution dated December 15, 2005)
b. Operational Transitivity Test - Once a Public ENUM registration is created for an E.164 telephone number, can all communications be provisioned to IP only thereby eliminating any PSTN communication?  Can the PSTN provisioning be modified by the Public ENUM Registrant via the Tier 1B?  If either case is so, then operational transitivity exists.
c. Assignee Rights Transitivity Impact – Will all prior claims to E.164 assignment will be replaced by the outcome of the Public ENUM dispute resolution judgment after a settlement is reached or until a new dispute resolution is launched?  If so, then the Public ENUM dispute resolution proceedings impact will be similar to the following:
i. Foreclosure analogy

ii. Bankruptcy analogy

iii. Patent issuance analogy

Examples for Consideration:

A. Aunt Bee Example:
Scenario:
· Aunt Bee Taylor has used the same E.164 telephone number at her home for the last 40 years.
· A 1.e164.arpa registration is created in the name of Mr. Barney Fife corresponding to the Aunt Bee’s home telephone number.  
· Aunt Bee did not authorize or initiate the Public ENUM registration of this telephone number.  Aunt Bee might not be aware of the Public ENUM registration in the name of Mr. Fife. 
Questions: 
· Can Barney provision the IP communications associated with the telephone number while he is the registrant and until a dispute resolution is settled to overturn his Public ENUM registration of the telephone number? 

· Can Barney initiate a dispute resolution proceeding to change the PSTN Carrier of Record internal listing into his name after the Tier 1B registration is in place?  

· If Aunt Bee ignores a notice of dispute resolution proceeding and takes no action to defend the number, will she lose the proceeding by default?

· If Floyd the barber initiates a dispute resolution action against Barney and Barney wins the dispute resolution proceeding can Barney claim assignment by having prevailed in a dispute resolution?  Can Floyd prevail and become the new Public ENUM Registrant and thereby claim assignment?  Could Aunt Bee be excluded from the proceeding and is it possible she might not have any knowledge of the action?
· What if Aunt Bee cannot produce documentation to support her claim to the telephone number?
B. Service Provider Example for Consideration:
Scenario:

· Needing a new working telephone number after her experience with Barney in the above example, Aunt Bee sets up Skype-In™ service based upon a recommendation by her grand-nephew Opie who is an expert in telecommunications.  (Instead of Skype-In™, this same example could apply to other VoIP service providers, Internet services such as MSN Messenger, AOL, Yahoo Talk, Google Talk, MySpace.com (these social networking services will have Skype-In™ equivalent service using E.164 telephone numbers in all likelihood in the very near future), pre-paid wireless, follow-me services, roommate arrangements, unauthorized porting of numbers, carrier disconnects, etc.)
· Aunt Bee gives out her new telephone number to all her family and friends and is happy with her new service.

· One year after starting her Skype-In™ service, Aunt Bee registers the telephone number into the 1.e164.arpa Tier 1B based upon more advice from her grand-nephew, Opie even though Skype™ is listed as the number assignee within the Carrier-of-Record’s internal databases.
Questions:

· Can Aunt Bee claim PSTN assignment of the telephone number even though Skype™ is the number assignee in the eyes of the Carrier-of-Record?
· Can Aunt Bee initiate a dispute resolution proceeding against Skype™ to change the Carrier-of-Record assignment information for the telephone number?  Will she meet many of the proposed tests of number assignment such as bill payment, answering a call placed to the telephone number, possibly advertising the telephone number for her cake decorating business, etc?  Much of this evidence could have been used to establish the Public ENUM registration in the first place.
· Can Skype™ transfer the telephone number to Aunt Bee without releasing the telephone number into the spare pool?  If so, under what conditions can Skype™ transfer its assignment in the telephone number and does this constitute a directed transfer of the telephone number in violation of the first-come, first-serve rules?  Will Skype™ be in violation of the FCC anti-brokering rules if the number is transferred to Aunt Bee when Skype’s™ fees are taken into account?
· Upon a periodic revalidation of the number to maintain Public ENUM registration and synchronize information held by the Carrier-of-Record/Responsible Organization in the PSTN, if Opie, Barney Fife or someone else appears as the PSTN assignee, can Aunt Bee initiate a dispute resolution proceeding to rectify the Carrier-of-Record assignment information?  
· If Aunt Bee remains as the registrant for the number in the Tier 1B for a period of time without being challenged by Skype, will she eventually be deemed the assignee for the number?  If so, how long?  (Note: this would constitute an adverse possession claim by Aunt Bee to override Skype’s potential claim as the assignee)  Will the Tier 1B need functionality to note dates of registration and a log to track dates and descriptions of changes made to Registrant information?  Should these dates be public information even if the specific Registrant information remains private?
· Can Aunt Bee use the telephone number as her Skype™ name thereby creating IP to IP communications via the telephone number within the Skype™ network but outside the 1.e164.arpa Public ENUM provisioning?  Can Opie setup Aunt Bee’s E.164 telephone number as his Skype™ name and receive Skype™ connections even though he has no claim to the phone number elsewhere?  This scenario highlights the growing need for a definitive database to establish and protect objective assignee rights to E.164 telephone numbers.  

Numerous other examples could be explored.  Dispute resolution proceedings are likely to arise from places that exist in today’s PSTN where multiple entities could lay claim on the same phone number.  Under current usage, the incentive to launch an explicit claim to assignee rights for a given E.164 telephone number is probably low in most cases.  A caller dials a particular E.164 telephone number, the phone rings, if I answer it and the caller is trying to reach you, I hand the phone to you and everyone is happy.  Public ENUM will transform Tier 1B registered telephone numbers into something more akin to individual e-mail addresses.  How many people today share an e-mail address with another person?  As commerce becomes more closely tied to communications such as with the initiative to create mobile e-wallets, the telephone number might play a much more critical role in securing financial transactions tied to the communication medium.  
Will the stakes to lay claim to E.164 telephone numbers change when Public ENUM is introduced?  The following is a list of instances that exist today where all is peaceful now but various entities might have differences regarding telephone number assignment if the incentives rise to claim a given number:

a. Family plans for wireless accounts

b. Pre-paid wireless customers (approximately 12 million in the U.S.?)

c. Roommates

d. Multiple people paying a phone bill but only one person appearing on the invoice.

e. Couples in a divorce, separation or dissolution

f. Number reassignment after a disconnect

g. Multiple users in one household for one telephone number

h. Businesses using an unregistered name

i. Businesses not formally established

j. Telephone numbers in advertising campaigns established by agencies for clients

k. Corporate mergers and acquisitions –ATT acquired by SBC 1-800-CALL-ATT example

l. Carrier-of-Records or Responsible Organizations going out of business (disconnected resp org example with subscriber records becoming unavailable)

m. Skype™, Yahoo Talk, etc.

n. www.GotVMail.com
o. www.Concordfax.com
The reciprocal nature of the E.164 PSTN assignment and the corresponding Public ENUM domain registration seems to be inescapable.  The two addresses will simultaneously exist as separate elements that represent one another.  Clearly from the questions listed above there can be cases where the PSTN assignee might prevail or the Public ENUM Registrant might prevail in a dispute resolution proceeding if there is a difference between the entities holding the respective positions.  

Because the assignee exists as an entity that is only definitively identifiable by the Carrier-of-Record or Responsible Organization and that identification can be clouded by a number of factors, other methods should be considered at this time to set E.164 telephone number assignment into an objective state.  Tier 1B design elements that are currently being incorporated in a Request for Proposal (RFP) could be critical in addressing this issue of transitivity.  A method has been proposed to use market mechanisms and a time-tested homestead model to transition from subjective rights against E.164 public domain resources to objective assignment rights held privately (See Tier 1B Design: A Market-Based Approach by Jay Carpenter ENUM LLC TAC Contribution dated December 19, 2005).  The homestead method to transform subject claims into objective claims relies upon the following elements:

A. Time 
B. Public posting of a claim 
C. Payment of a registration fee 
D. Evidence of usage 
E. Being a qualified applicant
By applying these elements to a claim of assignment, experience has shown that an objective bona fide claim holder can be established where subjectivity once existed. 
Conclusions:

A. The winner of the Public ENUM dispute resolution process becomes the bona fide assignee for both ENUM and the PSTN unless a latter dispute resolution or judicial action can overturn the judgment in favor of dispute resolution winner.

B. Transitivity is present regarding assignee rights to E.164 telephone numbers once E.164 PSTN telephone numbers become mappable to the DNS via 1.e164.arpa Public ENUM.  Non-transitivity does not appear to hold.

C. Subjective E.164 assignment exists in the PSTN today.  It is subjective in the sense that the Carrier-of-Record (geographic numbers) or the Responsible Organization (toll-free numbers) for a given telephone number has the definitive say as to who is the rightful E.164 assignee.  Public ENUM will introduce objective registration or representation of assignment rights for telephone numbers.  Assignment will become objective by the creation of a definitive database where any authorized observer looking at information in the Tier 1B can determine the identity of the Public ENUM Registrant who is theoretically the same entity as the E.164 assignee.  The authorized observer can determine the identity of the telephone number assignee without consulting any other source.  Objective existence of telephone number assignment (i.e. registration in the Tier 1B) is a stronger existence of E.164 assignment than subjective existence of telephone number assignment (i.e. identification of the assignee by the Carrier-of-Record or Responsible Organization).  Subjective E.164 telephone number assignment becomes objective via the Public ENUM registration process.
D. A homestead process is a time-tested method to transform subjective claim into objective claim.  Allowing open market mechanisms to operate in conjunction with dispute resolution is a superior model to dispute resolution or judicial action as a sole remedy for settling questions of E.164 telephone number assignment.

E. Designing the Tier 1B to accommodate a homestead claim process to solidify telephone number assignment and enable open market mechanisms at the outset could be critical to the success of Public ENUM.  By adopting this path, the issue of E.164 telephone number assignment transitivity between Public ENUM and the PSTN can be accommodated. 
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